I. INTRODUCTION
In the first two decades of the twenty-first century alone, the International Law Commission ("Commission" or "ILC") has adopted and has begun work on seven documents in the field of sources of international law. All of its outputs on these topics are intended to remain non-binding documents. These are: the Guide to Practice on Reservations to Treaties, 1 the * Associate Professor, University College London ("UCL"), Faculty of Laws. Email: d.azaria@ucl.ac.uk. This article has benefited from the interaction with and has been completed during the author's Senior Fellowship at the "KFG -The International Rule of Law: Rise or Decline?": http://www.kfg-intlaw. de Articles on the Effect of Armed Conflicts to Treaties, 2 the Conclusions on Subsequent Agreements and Subsequent Practice in relation to the Interpretation of Treaties, 3 the Conclusions on the Identification of Customary International Law, 4 the Draft Guidelines on Provisional Application, 5 and its work on Jus Cogens. 6 In 2018, the Commission also decided to begin work on General Principles of Law. 7 This article primarily focuses on the Conclusions on the Identification of Customary International Law, the Conclusions on Subsequent Agreements and Subsequent Practice in relation to the Interpretation of Treaties and the work on Jus Cogens but makes references to the rest of these topics. For this line of work, the Commission has faced a dual criticism. On the one hand, the Commission appears unsuccessful, because it no longer prepares treaties. On the other hand, some of these sets of conclusions and guidelines deal with topics that the Commission has worked on in the past and find reflection in the 1969 Vienna Convention on the Law of Treaties ("VCLT").
This article argues that this criticism is misplaced. Instead the Commission's work on the law of sources is part of the Commission's longstanding project to strengthen the international rule of law by instilling international law with clear, certain, and predictable secondary rules on sources. This argument is laid out in two steps. Part II explains some reasons behind the choice of the Commission not to recommend to the United Nations ("UN") General Assembly to prepare conventions on the basis of the Commission's draft articles, draft conclusions, and draft guidelines on the aforementioned topics. It argues that the rise of instruments in the Commission's work that are intended to remain non-binding does not 9/26/19 12: 54 PM 
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undermine the normative value of the Commission's pronouncements. Part III demonstrates that there are sound reasons that call for the Commission's return to the law of sources: the nature of international law as a field; the structural changes that have taken place in international law in the previous century; the current inclination of some States to "disengage" from international law, and especially multilateralism; and the Commission's own "rising power," in light of the persuasive force that its pronouncements have exercised on the reasoning of national courts and international courts and tribunals, and especially of the International Court of Justice ("ICJ"). Part IV concludes with the significance of the Commission's recent work on the law of sources for modern international law.
II. FROM "CODIFICATION BY CONVENTION" TO "CODIFICATION BY NON-BINDING DOCUMENTS"
A. The Reasons Behind the "Treaty on the Law of Treaties"
The VCLT was a ground-breaking achievement of the Commission and of the collective effort of States in the previous century. It instilled international law with stability, certainty, and predictability, because it provides clearer rules on how treaties across all fields of international law come about, operate, and are terminated. Its importance further stems from the fact that a number of its provisions gave rise over time to customary international law. 8 Customary rules on the law of treaties apply in the relationship between parties to the VCLT and those States that are not parties to it; in the relationship between States not parties to the VCLT; as well as to treaties that fall outside the temporal scope of the VCLT, which covers only treaties which are concluded by States after the entry into force of the VCLT with regard to such States (VCLT Article 4), i.e., those treaties concluded after 27 January 1980.
From a scientific point of view, a treaty on the law of treaties was not necessary. The rules on the law of treaties, as the rules on the identification of customary international law, jus cogens and general principles of law, are secondary rules of recognition (and change)-they determine how primary rules come about, operate, and terminate. They are default rules (unless deviated from by lex specialis). In contrast, a treaty is based on consent and binds only its parties, thus undermining the universality/default nature of the project. Sir Ian Sinclair (a former member of the Commission) provides an excellent exposition of how this question was discussed in and decided upon by the Commission. 9 When Sir Gerald Fitzmaurice was elected to the Commission, after Sir Lauterpacht's election to the International Court of Justice ("ICJ"), and became Special Rapporteur on this topic, he proposed to the Commission that the draft articles on the law of treaties should take the form of a "code and not of a draft convention." 10 His reasoning was scientific. He explained:
First, it seems inappropriate that a code on the law of treaties should itself take the form of a treaty; or rather, it seems more appropriate that it should have an independent basis. In the second place, much of the law relating to treaties is not especially suitable for framing in conventional form. It consists of enunciations of principles and abstract rules, most easily stated in the form of a code; and this also has the advantage of rendering permissible the inclusion of a certain amount of declaratory and explanatory material in the body of the code, in a way that would not be possible if this had to be confined to a strict statement of obligation. Such material has considerable utility in making clear, on the face of the code itself, the legal concepts or reasoning on which the various provisions are based. 11 At its eighth session (1956), the Commission approved Sir Gerald's proposal. As the Commission's work on the topic progressed, some concerns about the issue arose among Commission members. In 1961, Sir Humphrey Waldock succeeded Sir Gerald (upon the latter's resignation from the Commission owing to his election to the ICJ). That year, the Commission decided that "its aim would be to prepare draft articles on the law of treaties intended to serve as the basis for a convention." 12 Sir Ian Sinclair observes that Roberto Ago, in his capacity as Chairman of the Commission, made a statement in the Sixth Committee (1965) disclosing that Sir Humphrey Waldock had made his acceptance to the post of Special Rapporteur on the Law of Treaties conditional on the draft articles being given the form of a draft convention. 13 9 IAN SINCLAIR, THE VIENNA CONVENTION ON THE LAW OF TREATIES 3-5 (1984 The reasoning behind a "treaty on the law of treaties" was political. The preparation of the Draft Articles on the Law of Treaties took place in the aftermath of the decolonisation process. Newly independent States distrusted the international rules in the formation of which they had not participated and the institutions that they feared might undermine their newly acquired independence. 14 Numerous scholars, such as Roberto Ago, did not consider that codification by treaty was the only option; nor did they consider that codifying by treaty addressed the need for formulating general rules, since treaties bind only their parties. But they considered that treaty negotiations and expressing consent to be bound individually would address the skepticism of the newly independent States. 15 Newly independent States would participate in the formation of the secondary rules on the law of treaties thus determining how they would be bound by treaties across all fields of international law.
B. The Deflated Interest of States in Multilateral Treaties
Contrary to the time when the Commission was called to decide whether to recommend a convention on the basis of its draft articles on the law of treaties and when the VCLT was negotiated, the current state of international law and the current political context is vastly different from that of the time when the VCLT was concluded. The political reasons that encouraged the negotiation of a "treaty on the law of treaties" are absent, while at the same time given the universal and default nature of the secondary rules on the identification of customary international law, jus cogens and general principles of law, the conclusion of a convention on these issues is not particularly attractive . 17 This enthusiasm for multilateral treaties also found reflection in the recommendations that the Commission made to the General Assembly concerning its outputs. Helfer and Meyer showed that between 1947 and 1999 the Commission mainly concluded its work on a topic by recommending to the General Assembly the elaboration of a convention on the basis of the Commission's adopted draft articles. 18 From 1949 to 1974, the Commission recommended 14 conventions out of 21 completed projects. Twelve of those fourteen entered into force. 19 Owing to this enthusiasm for treaties, today the Commission operates against a normative background that is "treatified" in some areas. For instance, the VCLT has entered into force and has 116 parties. Unless the Commission proposes a formal amendment of the VCLT, documents that are intended to remain non-binding are a reasonable option, whenever the Commission decides to work on a topic that touches on the rules set forth in the VCLT.
The Decline of Multilateral Law-Making and the Rise of "Informal Law-Making"
However, today, the enthusiasm of States for the conclusion of multilateral treaties has dissipated. Contrary to the prolific multilateral lawmaking, in the 1950s to 1990s, from 2005 to 2013, only nine multilateral treaties had been registered with the UN Secretary-General. 20 The decline of the enthusiasm of States has recently been coupled with some inclination by some States to withdraw from multilateral and bilateral treaties. 21 Yet, "[w]hereas formal international law-making has slowed down, a rich tapestry of novel forms of cooperation, ostensibly outside international law, is thriving." 22 The fact that the Commission adopts documents, including in the field of sources, that are intended to remain non-binding does not undermine the normative influence of such outputs. They are not part of the preparatory works of a treaty thus serving as a supplementary means of interpretation of a treaty later concluded by States, as have the Commission's draft articles that have been used as the basis of multilateral negotiations, such as the Commission's Draft Articles on the Law of Treaties vis-à-vis the VCLT. But, they have a further dual function.
First, they are an influential subsidiary means for determining rules of law, within the meaning of the term in Article 38(1)(d) of the ICJ Statute. This is because these documents, and especially the commentaries, often record and assess State practice (as well as international jurisprudence and doctrine), and often explain whether (and to what extent) agreement or opinio juris exists. In this way, they may (and often do) guide the reasoning of international courts and tribunals, 24 as well as of national courts. 25 Second, the Commission's non-binding documents may trigger the reaction of States and thus contribute to the clarification and further development of international law. They may solicit the agreement of States as to the interpretation of existing treaties (such as the VCLT) or the practice and opinio juris of States concerning the clarification of existing or future development of customary international law.
The Commission itself recognises this dual function of its non-binding outputs. The 2018 Conclusions on the Identification of Customary International Law do not include a draft conclusion specifically dedicated to the Commission's outputs. Rather, a reference is made to the Commission in the introductory commentary to part five of the conclusions entitled "Significance of certain materials for the identification of customary international law," which indicates that the Commission's determinations "may have particular value [flowing from, inter alia] the thoroughness of its procedures (including the consideration of extensive surveys of State practice and opinio juris); and its close relationship with the General 24 As indicated in Section III.C below, as of 30 December 2018, the ICJ has relied expressly on the Commission's work in 22 cases (19 decisions in contentious proceedings and 3 advisory opinions). 25 Assembly and States (including receiving oral and written comments from States as it proceeds with its work)." 26 Additionally, the 2018 Conclusions on Subsequent Agreements and Subsequent Practice in relation to the Interpretation of Treaties do not address the relevance of the Commission's own outputs vis-à-vis the interpretation of treaties previously concluded. However, they deal with the relevance of "non-State actors." Conclusion 5(2) provides that "[o]ther conduct, including by non-State actors, does not constitute subsequent practice under articles 31 and 32 [of the VCLT]. Such conduct may, however, be relevant when assessing the subsequent practice of parties to a treaty." The commentary explains that the terms "relevant when assessing the subsequent practice of parties" means that the statements of a non-State actor may "provide valuable information about subsequent practice of parties, [and] contribute to assessing this information." 27 Although the commentary does not refer to the Commission, the term "non-State actor" may include a body, such as the Commission, which is an organ of an international organization but which is not mandated specifically to exercise interpretative powers in relation to treaties (other than the UN Charter), such as the VCLT. 28
III. THE "RETURN" TO SOURCES
The following analysis explains that the Commission's work addresses a need for the clarification of rules over time (Section A), as well as a need to reaffirm systemic secondary rules (Section B). On the basis of Thomas Franck's understanding of legitimacy and the factors that make rules legitimate, Section C argues that because the Commission's authority has risen, especially in the eyes of international courts and tribunals, which often "outsource" part of their reasoning to the Commission, 29 the Commission ought to adhere to a clear and consistent methodology (secondary rules on sources) when identifying and interpreting rules of law in all the topics of its work. The Commission's work on sources is a "self-imposed statement of methodology," which ensures that the Commission maintains and enhances its influence over States and international courts and tribunals, as a legitimate authority for determining international law. Finally, Section D shows that the 26 Commission's work on sources of international law is an endeavour to provide international courts and tribunals with a coherent and consistent guidance on issues on the law of sources of international law, so as to ensure their continued legitimacy in the eyes of States.
A. The Need to Elucidate Secondary Rules on Sources over Time 30
The Commission's non-binding outputs in the field of sources of international law, listed in Part I, clarify over time the rules on sources. More specifically, from its inception, the Guide to Practice was expressly intended to remove ambiguities 31 and fill gaps 32 that existed in the VCLT, as well as the 1978 and 1986 Vienna Conventions, without amending or departing from them. 33 In the Conclusions on Subsequent Agreements and Subsequent Practice, the Commentary to Draft Conclusion 1, "[t]he present draft conclusions aim at explaining the role that subsequent agreements and subsequent practice play in the interpretation of treaties." 34 The Draft Guidelines on Provisional Application are intended to provide "clarity to States when . . . implementing provisional application clauses." 35 Finally, the Commission's work on jus cogens is driven by the need for "clarity on jus cogens, its formation and effects." 36 Rules may need elucidation over time, either because meaning was ambiguous since the rule's inception or because ambiguity may arise subsequently to the rule's formation. For instance, the Guide to Practice on Reservations deals with whether the rule set forth in VCLT Article 19 sets thresholds of impermissibility and if so what the effect of impermissible reservations is. Whether Article 19 sets thresholds of permissibility or opposability of reservations is important because a reservation, which has been accepted, gives effect to the reserving State's consent to be bound by the treaty (VCLT Article 20(4)(c)), and modifies the treaty provisions to which the reservation relates to the extent of the reservation in the 38 Further, VCLT Article 53 provides a definition of jus cogens for the purpose of the VCLT, which is considered an authoritative definition beyond the confines of the treaty. 39 During its work on the draft articles on the law of treaties, the Commission considered that the criteria by which jus cogens norms are to be identified are "not free from difficulty." 40 The statements of governments in the negotiations in the Vienna Conference also demonstrate that they considered that the constitutive elements of jus cogens norms were unclear. 41 Instances of imprecision are the meaning of "international community of States as a whole," and the meaning of "accepted and recognized." 42 The recent Commission's work on jus cogens is likely to clarify some of these ambiguities within the VCLT provisions and beyond. 37 Int'l Law Comm'n, Rep. on the Work of Its Sixty-Third Session, UN Doc. A/66/10 at 505-07 (2011); see also id. at 508 ("the treaty rules . . . are silent on the question of the effects of invalid reservations."). 38 
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Additionally, rules may need clarification owing to new legal developments. For instance, in the Conclusions on Subsequent Agreements and Practice in Relation to the Interpretation of Treaties, Conclusions 11 and 13 assess whether the new legal development of "Conferences of Parties" and "expert treaty bodies" fall within the scope of Articles 31 and 32 and the customary international law rules set forth therein. The terms "Conferences of Parties" and "expert treaty bodies" do not appear in the VCLT, because they mainly emerged after the conclusion of the VCLT. 43 However, today "Conferences of Parties" and "expert treaty bodies" are a common feature of numerous (mainly multilateral) treaties covering various subjects. 44 Conclusion 11 provides that a decision of a Conference of Parties may embody a subsequent agreement under VCLT Article 31(3)(a), in so far as it expresses agreement in substance between the parties regarding the interpretation of a treaty, regardless of the form and the procedure by which the decision was adopted, including by consensus. Conclusion 13 provides that pronouncements of expert treaty bodies may give rise to a future subsequent agreement or subsequent practice by parties under Article 31 (3) 
B. The Need to Reaffirm the Secondary Rules on the Sources of International Law
Besides the inherent need for clarity over time owing to the nature of legal meaning and legal development, international law has proliferated and grown in recent years, and more actors influence its formation and are law."); Dire Tladi (Special Rapporteur), Second Rep. on Jus Cogens, U.N. Doc. A/CN.4/706, at 18-19 (Mar. 16, 2017) ("Textually, there are other ways that article 53 could be interpreted."). 43 Treaties that foresaw the establishment of expert treaty bodies were concluded some years prior to the VCLT and entered in force either a few months prior to the conclusion of the VCLT or after the conclusion of the VCLT. States had no experience yet in relation to the interpretative functions of ETBs. International Convention on the Elimination of All Forms of Racial Discrimination arts. involved in its application. International courts and tribunals as well as of expert treaty bodies have multiplied. These apply and interpret specialized treaties, but they also apply general international law: for example, rules for the identification of customary international law, rules on treaty interpretation, rules on reservations to treaties, rules concerning the provisional application of treaties, rules on the identification of jus cogens. 46 Furthermore, more domestic courts are involved in the application and interpretation of such rules of general international law. Their pronouncements may lead to inconsistencies between them in the way that they interpret and apply secondary rules of international law. More specifically, inconsistencies may arise: (a) between the findings of various domestic courts; (b) between the findings of international courts and tribunals; (c) between the findings of international courts and tribunals on the one hand, and domestic courts on the other hand. 47 All these features may undermine the certainty and predictability of the secondary rules on sources, and may have wide-ranging implications for the predictability of primary rules across all fields of international law, and ultimately the belief of States in international law as a legal order. The Commission is aware of these dangers and aims at preventing (and addressing) possible "assaults" to the international legal order. A telling example is the Commission's express overarching goal in the Conclusions on the Identification of Customary International Law. More specifically, the commentary explicitly states that: the present draft conclusions concern the methodology for identifying rules of customary international law. They seek to offer practical guidance on how the existence of rules of customary international law, and their content, are to be determined. This is not only of concern to specialists in 9/26/19 12:54 PM 2019] The ILC's Return to the Law of Sources of International Law 1001 public international law: others, including those involved with national courts, are increasingly called upon to identify rules of customary international law. In each case, a structured and careful process of legal analysis and evaluation is required to ensure that a rule of customary international law is properly identified, thus promoting the credibility of the particular determination as well as that of customary international law more broadly. 48 Finally, the traditional rules concerning the sources of international law favour the 'primacy' of States. However, today, many more actors claim some authority in the formation or determination of the rules of international law, such as the 'authority' of pronouncement of international courts and tribunals beyond the confines of the binding effects of their judgments, the pronouncements of expert treaty bodies, and the work of non-governmental organisations. These (explicitly or implicitly) contest the primacy of the authority of States in creating and interpreting international law. The fact that the Commission in its recent work on sources reiterates the centrality of States in the formation, change and termination of secondary rules on sources may be symptomatic of the need to "soothe the anxiety" of States as to who holds the master key to the building of international law. It may be seen as part of an endeavour to guarantee that States remain engaged with international law.
C. Taming the Commission's Power by Setting Out a Method 49
Some States appear skeptical about how much authority international courts and tribunals, and especially the International Court of Justice ("ICJ"), may give to the Commission's pronouncements. 50 This is not surprising given that as of 30 December 2018, the ICJ has relied expressly on the Commission's work in 22 cases (19 decisions in contentious proceedings and 3 advisory opinions). 51 In each case, the ICJ relies on the Commission's work to address a range of legal questions, and may also use more than one document for each legal question. Overall, the ICJ has relied on Commission documents in relation to 39 different legal questions. Because international lawyers place emphasis on the pronouncements of international courts and tribunals, the Commission's influence may be enhanced through the influence that its pronouncements may have on the reasoning of the ICJ (and other international courts and tribunals). Further, the Commission has adopted a practice whereby it does not denote whether its pronouncements fall within codification or progressive development. Sometimes, it indicates in the introduction to its commentary that there are instances of both in the topic. 52 Occasionally, it clarifies in the commentary to a specific provision 9/26/19 12:54 PM 2019] The ILC's Return to the Law of Sources of International Law 1003 that it represents lex lata 53 or lex ferenda, and the extent of lex ferenda. 54 In light of this practice and in an era where codification through non-binding instruments becomes the main paradigm, the concern of States about how much authority international courts and tribunals place on the Commission's pronouncements may become more pronounced.
Thomas Franck argued that rules that are legitimate are more likely to be complied with, and one of the factors that make rules legitimate is their adherence to methodology: adherence to secondary rules of international law for identifying and interpreting primary rules. 55 Consistent "adherence" to such secondary rules is an important basis on which the Commission's work is and will be relied upon. This is because adherence to such methodology operates as a restraint on the Commission's discretion: it anchors its output in State practice, opinio juris and international jurisprudence, rather than on mere policy preferences of the Commission's members.
Evidence that the Commission is cognizant that adherence to secondary rules is important for the persuasion of its own work can be found in the Commission's work on customary international law. In the 2018 conclusions on the identification of customary international law, the Commission has introduced in the commentary some qualitative criteria for the reliance on the Commission's work. It states that the Commission's determinations "may have particular value [flowing from, inter alia] the thoroughness of its procedures (including the consideration of extensive surveys of State practice and opinio juris); and its close relationship with the General Assembly and States (including receiving oral and written comments from States as it proceeds with its work)." 56 It concludes that "the weight to be given to the Commission's determinations depends . . . on various factors, including the sources relied upon by the Commission, the stage reached in its work, and above all upon States' reception of its output." 57 Further, conclusion 14, entitled "Teachings," recognizes that teachings may constitute a subsidiary means for determining rules of customary international law. The commentary to conclusion 14 introduces some crucial criteria for teachings to be used as a subsidiary means for determining rules of customary international law. The Commission states that "assessing the authority of a given work is essential" 58 for it to be a subsidiary means for the determination of rules of law.
The value of each output [of an international expert body] needs to be carefully assessed in the light of the mandate and expertise of the body concerned, the extent to which the output seeks to state existing law, the care and objectivity with which it works on a particular issue, the support a particular output enjoys within the body, and the reception of the output by States and others. 59
These criteria apply to outputs by the Commission as well. 60 What the Commission calls "care and objectivity" in this topic, Thomas Franck called "adherence." The Commission's recent work on how international law may be identified and interpreted, whether in the context of the law of treaties, customary international law, or jus cogens, and in the future with respect to general principles of law, 61 is a map that the Commission prepared for States, international courts and tribunals, and others who identify customary international law, including itself. They are a guide of methodology that the Commission indicates to States and to international courts and tribunals that the Commission itself uses when it codifies existing law. Its discretion is restricted and its influence is thus enhanced.
D. Reinforcing International Adjudication
In recent years, some States seem inclined to "retreat" from international law, and especially from treaties and from international adjudication. Some of the arguments supporting decisions of withdrawal from bilateral 58 Id. at 151 (commentary to draft conclusion 14 para. (3)). 59 Id. (emphasis added). 60 The commentary to draft conclusion 14 mentions "'international expert bodies." Id. Examples of such bodies mentioned are the Institut de Droit International and the International Law Association, which are different from the Commission. Id. The Commission is a subsidiary organ of an organ of an international organisation and has a direct relationship with governments. Footnote 774 of the Commission's report in the commentary to conclusion 14 states that "[t]he special consideration to be given to the output of the International Law Commission is described in paragraph (2) of the general commentary to the present Part (Part Five) above." Id. at 151 n.774. This does not mean that the general requirements for other collective expert bodies would not apply to the Commission's determinations. As indicated above, paragraph (2) of the commentary to part five also refers to some (non-exhaustive) qualitative criteria, which overlap with the "care and objectivity" referred in the commentary to conclusion 14: e.g. "the sources relied upon." Id. at 142-43. 61 Id. at 299. FIU Law Review [Vol. 13:989 predictable secondary rules on sources to ensure the clarity, certainty and predictability of primary rules across all fields of international law. In so doing, it contributes to the strengthening of international courts and tribunals by providing them with a 'methodological map' when they discharge their functions, and reinforces its own authority by placing some methodological limits to the manner in which it may discharge its own function (of progressively developing international law and its codification). Overall, the Commission's work is part of its goal to instill international law with legitimacy: to convince States to use international law, its processes and institutions, as an important medium by which they regulate their international affairs.
